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12 June  2020 
 
 
Dear Edward 
 
THE PLANT BREEDERS' RIGHTS (AMENDMENT) (EU EXIT) REGULATIONS 2020 
(“THE 2020 REGULATIONS”) 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
The 2020 Regulations are necessary in order to ensure that varieties with Community plant 
variety rights (CPVR) at the end of the Transition Period remain protected in the UK.  This 
will enable plant breeders to continue collecting royalties on the sale of the protected 
material.  This will maintain investment in plant breeding and continue the development of 
improved plant varieties for the UK market. 
 
Although agriculture is a devolved area, Plant Breeders’ Rights are undertaken jointly by 
Ministers, with provisions implemented by way of UK SIs, which are to be laid in 
Westminster.  A Notification of Intention to Consent, which sets out the details of the SI and 
the reasons why I am content that Scottish devolved matters are to be included in this is 
attached at Annex A 
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We are yet to have sight of the final SI, and they are not available in the public domain at this 
stage.  We will, in accordance with the protocol, advise you when the final SI is laid and as to 
whether the final SI is in keeping with the terms of this notification. 
 
 
I am copying this letter to the Delegated Powers and Law Reform Committee. 
 
 

 
 
 
MAIRI GOUGEON 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

The Plant Breeders’ Rights (Amendment) (EU Exit) Regulations 2020 
[subject to the negative procedure] 

 
A brief explanation of the law and recent history 
 
1. The Plant Breeders’ Rights (Amendment) (EU Exit) Regulations 2020 (“the 
2020 Regulations”) make provision that relates to plant breeders’ rights, intellectual 
property rights for new varieties of plants and seeds.  The 2020 Regulations amend 
the Plant Breeders’ Rights (Amendment etc.) (EU Exit) Regulations 2019 
(S.I. 2019/204) (“the 2019 Regulations”) and Part 6 of the Animal Health, Invasive 
Alien Species, Plant Breeders’ Rights and Seeds (Amendment etc.) (EU Exit) 
Regulations 2019 (S.I. 2019/1220), which previously amended the 2019 Regulations. 
 
2. The 2020 Regulations are made under powers in section 8B of the European 
Union (Withdrawal) Act 2018 and section 41(1) the European Union (Withdrawal 
Agreement) Act 2020.  They implement Part 3 (separation provisions) of the 
Withdrawal Agreement  (“the WA”), in particular Articles 54 to 61 relating to 
intellectual property which include Community Plant Variety Rights (“CPVR”).    A 
CPVR is granted under the EU system which gives intellectual property rights to new 
plant and seed varieties and once given, is valid throughout the EU. 
 
3. Council Regulation 2100/94 on CPVR implements the EU’s obligations under 
the 1991 Convention of the International Union for the Protection of New Varieties of 
Plants (“UPOV Convention”).  It establishes a unitary system for CPVR enforceable 
in all Member states, while preventing any national right granted before a Community 
right from being invoked.  The UK is also a signatory to the UPOV Convention, 
implementing its obligations through the Plant Varieties Act 1997. 
 
4. Articles 54 to 61 of the WA make provision for intellectual property including 
the continued protection of CPVRs.  Although the 2019 Regulations made provision 
to give effect to CPVRs in the UK after the UK’s exit from the EU, the 2019 
Regulations were made before the WA was concluded and some provisions require 
amendment to implement the WA, and other technical amendments are also 
required (for example to change references to “exit day” to “IP completion day”, 
those terms having the meaning given in the European Union (Withdrawal) Act 2018 
and the European Union (Withdrawal Agreement) Act 2020 respectively to reflect the 
fact that the provision in the 2019 Regulations will now come into force at the end of 
the transition or implementation period provided for by Part 4 of the WA ending on IP 
completion day). 
 
Summary of the proposals and how these correct deficiencies 
 
5. The main purpose of this instrument is to make changes to the 2019 
Regulations to continue to give effect to CPVR in the United Kingdom provided they 
were granted before IP completion day, and to provide for unresolved CPVR 
applications at IP completion day.  It also makes some other technical amendments, 
under the WA, including in relation to duration of CPVRs, the requirement to provide 
a UK address in a specific timescale and with exhaustion of rights.  Further, the 2020 



Regulations contain minor amendments such as replacement of references to “exit 
day” to read “IP completion day”. 
 
An explanation of why the change is considered necessary 
 
6. Relevant parts of the directly applicable Council Regulation 2100/94 saved as 
UK law through the European Union (Withdrawal) Act 2018 were modified by the 
2019 Regulations.  This instrument amends the 2019 Regulations to implement the 
requirements of the WA with respect to plant variety rights. 
 
Scottish Government categorisation of significance of proposals 
 
7. Category A.  The legislative amendments which will be made by the 2020 
Regulations update the 2019 Regulations in light of relevant provision in the WA and 
make other minor and technical changes to those Regulations.  The Scottish 
Government has worked with DEFRA on the draft amendments and is content that 
the provisions to be made are necessary and appropriate to ensure that what will 
become retained EU law, continues to be operable after the end of the 
transition/implementation period, reflecting provision in the WA. 
 
Impact on devolved areas 
 
8. The 2020 Regulations will make amendments to implement the relevant parts 
of the WA and ensure the 2019 Regulations operate appropriately.  The Scottish 
Government agrees with the changes proposed by the 2019 Regulations as they 
would be amended by the 2020 Regulations.  The changes constitute a pragmatic 
approach to ensure the continued effective operation of plant variety rights 
arrangements in the UK after the end of the transition/implementation period. 
 
Summary of stakeholder engagement/consultation 
 
9. There has been no formal public consultation because the principal purpose 
of this instrument is to amend the 2019 Regulations to implement part of the WA.  
The relevant industry representative organisations including the British Society of 
Plant Breeders have been consulted informally. 
 
10. The amendments have been discussed and agreed with the UK Government 
(Defra) and the devolved administrations in Northern Ireland and Wales. 
 
A note of other impact assessments 
 
11. There is no, or no significant, impact on business, charities or voluntary 
bodies.  This is because protection in the UK for varieties with existing EU rights will 
be maintained without any action being required by rights holders.  Without this 
continued protection, there would be a potential loss in income for plant breeding 
businesses and further indirect impacts to the wider sectors reliant on the production 
of plants.  These wider sectors cover a diverse range of interests, including 
production of food and feed, food manufacturing and retail, forestry, production and 
use of ornamental plants, sports turf, and industrial production. 
 



12. There is no, or no significant, impact on the public sector. 
 
13. An Impact Assessment has not been prepared for this instrument because no 
significant impact on business or the voluntary sector is foreseen. 
 
Summary of reasons for Scottish Ministers proposing to consent to UK 
Ministers’ legislation 
 
14. The Scottish Ministers propose to consent to the 2020 Regulations to ensure 
that the 2019 Regulations (which the Scottish Ministers consented to, with the 
agreement of the Scottish Parliament following notification in relation to those 
Regulations) operate appropriately, including in light of the WA.  The overall 
approach, ensures continuity of operation of plant variety rights arrangements, 
providing an incentive to breeders’ to continue marketing their varieties in the UK 
knowing that these amendments will allow for collection of royalties.  
 
15. We have long experience of working collaboratively with the UK Government 
in this area.  Maintaining the longstanding UK wide approach is preferable for 
stakeholders and beneficial for all four governments as there is little policy 
divergence. 
 
16. In these circumstances, and in line with the position in relation to the 2019 
Regulations, the Scottish Ministers consider it is appropriate that the 2020 
Regulations be brought forward by the UK Government. 
 
Intended laying date (if known) of instruments likely to arise 
 
17. A firm date has not yet been identified by the UK Government for laying the 
2020 Regulations, however from discussions with the UK Government we 
understand that it is intended that they be laid prior to the Westminster Parliament 
summer recess which is due to commence on 21 July 2020 (but not before 27 June 
when the Scottish Parliament enters summer recess).  The SI is due to be laid under 
negative procedure. 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Ministers’ proposal to consent, why not? 
 
18. Through discussions with the UK Government it has only recently become 
clear that the 2020 Regulations are to be laid in the Westminster Parliament prior to 
the Westminster Parliament summer recess (21 July 2020).  In order to allow the 
2020 Regulations to be laid in Westminster on that timescale) the Scottish 
Parliament will not have the full 28 days to consider this proposal to consent, given 
the Scottish Parliament summer recess commencing on 27 June.   This matter has 
been discussed with the Parliament and Legislation Unit and the RECC Clerk who 
has indicated that the notification can be considered by the Committee on 24 June 
2020. 
 
19. The Scottish Parliament is respectfully asked to consider the notification of 
this SI in a shorted timescale.   
 



Information about any time dependency associated with the proposal 
 
20. Defra propose to have The Plant Breeders’ Rights (Amendment) (EU Exit) 
Regulations 2020 laid in the Westminster Parliament prior to 21 July 2020. 
 
Any significant financial implications? 
 
21. The 2020 Regulations are not expected to have any financial implications, 
including for the Scottish Government and for stakeholders in Scotland. 
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal? 
 
22. There are no anticipated broader governance issues anticipated with the 2020 
Regulations and the Scottish Government will continue its good working 
relationships with UK Government and the other Devolved Administrations. 
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